Introduction
The history of human rights is a relatively new scholarly discipline, although one that is rapidly expanding.
1 Recent debates within the discipline have tended to focus on identifying the sources of human rights. There are various contenders, each with different proponents. Are the roots of human rights in Stoicism, or do human rights date from the Renaissance and the Reformation? 2 Does human rights discourse have histories of human rights, that the development of human rights should be seen as linear. In particular, he argues that it is mistaken to see the development of human rights in the late twentieth century as inevitable, resisting a teleological explanation, and pointing to the many contingencies and choices that arose along the way when a different road could have been taken. In Part 2, Moyn's argument is set out and contrasted with 'orthodox' human rights historical accounts.
Moyn's book is refreshingly written, iconoclastic, passionate in advancing its arguments, rightly critical of many past histories of human rights, and provocative.
Moyn's work is also an influential contribution to debates about the nature of human rights within the discipline of history and the social sciences. 10 Several scholars of history have regarded it as a 'must read' for those who are concerned to understand the genesis of human rights. 11 Moyn's book has also attracted the attention of legal scholars, some of whom have tended to be broadly sympathetic to the thrust of his argument. 12 The book has also resulted in at least one colloquium, in which Moyn has responded to critics.
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In this review article I argue that, even with Moyn's subsequent clarification,
The Last Utopia ultimately fails to convince, for two broad reasons. First, a more balanced judgment would conclude that the history of human rights is both one of continuity and discontinuity; second, undertaking a history of human rights is an enterprise that requires a deeper engagement with debates on the nature and validity of human rights than Moyn seems prepared to contemplate. These criticisms are set out in Parts 3 and 4 respectively. In Part 3, it is argued that the 'continuity versus discontinuity' debate presents us with a false dichotomy.
Although Moyn is correct to identify several important discontinuities, he underestimates several important continuities. He underestimates the role of dignity in human rights practice (past and present); he underestimates the universal character of 'constitutional' and revolutionary, rights; he underestimates the primary importance of domestic actors and mechanisms in the current practice of international human rights; and he underestimates the continuity of human rights borrowing as a prime methodology of how human rights is diffused.
In Part 4, it is argued that Moyn's greatest failure lies in the absence of any convincing account of the normative power that human rights appear to possess.
Human rights history-writing of the kind exemplified by Moyn's book problematically separates questions to do with the origin and diffusion of human rights from questions to do with their nature and validity. The answer to why human rights became so important lies in part in their normativity. Efforts to locate the origins and explain the trajectory of human rights (to write a history of human rights, in other words) need the orientation that comes from engagement with debates about what human rights are, and how we are to understand their normative force.
Historical and philosophical inquiry are inseparable in this regard.
Part 5, concluding, seeks to explain why the debate is important beyond the confines of human rights historiography, considering en passant Moyn's recent defence of The Last Utopia against criticisms similar to those made in this review.
Competing Human Rights Narratives
It will be useful to begin by contrasting two competing human rights' narratives. The first I shall term the 'orthodox' narrative. The second, which sums up the main elements of Moyn's argument in The Last Utopia, is appropriately termed a 'revisionist' narrative, because its aim is to present an account that challenges what Moyn considers to be the previously dominant (or 'orthodox') narrative.
14 Whether 14 Moyn is not alone. See, e.g., Stefan-Ludwig Hoffmann (ed), Human Rights in the Twentieth Century (Cambridge University Press, 2010) (hereafter 'Hoffmann'), and a recent symposium on human rights in (2013) Moyn is reacting against is a narrative, which he considers to be prevalent, and which he considers to be flawed. Having a sense of what this 'orthodox' historical narrative consists in will help us understand how Moyn understands his project.
A. The Orthodox Narrative: Human Rights' Foundation Myth
The bare bones of an 'orthodox' narrative ('foundation myth' would be another term) might look something like this: in the beginning was the Enlightenment which led to the American and French Revolutions, which led in turn to the adoption of human rights as a necessary part of modernity. Human rights in the Enlightenment had important antecedents in the idea of natural rights in continental Europe and in English constitutional history, but the French and American Revolutions tore the idea of natural rights away from its religious, metaphysical, and local roots. Instead reason, or even Reason, came to be the basis on which a rational, universalized idea of human rights came to be established and spread.
Several of the most prominent social movements in the 19 th Century were based on this idea of human rights, and the diffusion of human rights during the 19 th Century in Europe and beyond culminated in the adoption of human rights after the horrors of the Second World War in a set of internationally-binding, legal instruments which increasingly came to be recognized throughout the world as a basis for how states should behave internally towards both their own citizens as well as externally towards others. Those supporting human rights were a broad coalition of states and civil society groups, including religious groups. Their agreement was influenced in particular by the increasing recognition of the Holocaust, rather than because of any particularly well-formed theoretical consensus on philosophical premises, beyond the universalistic idea that the human person should be protected from such horrors simply in virtue of their humanity, an idea that came to be particularly associated with the concept of 'human dignity'. Not surprisingly, therefore, the scope of what we 15 Jenny S Martinez, 'Human Rights and History' (2012) 126 Harvard Law Review Forum 221 (hereafter 'Martinez, Human Rights and History'), 237: 'in a certain sense, Moyn is taking aim at a strawman. No serious scholar subscribes to a narrative of inevitable progress, in which all the streams of the past converge in a mighty river of human rights triumphalism. ' consider to be protected as human rights will expand, as we develop a greater understanding of what it means to be human. The progress of the human rights idea has not, however, been matched by the implementation of human rights in practice, and this is the principal concern on which those who support the idea should now focus.
B. A 'Revisionist' Foundation Myth
Moyn's book is an example of the 'discontinuity school' of human rights history that has emerged since 2000. This school emphasizes the 1970s as marking a decisive shift in the development of human rights theory and practice, rather than any previous period. There are several elements in Moyn's argument that need to be disaggregated.
The following sets out the gist of his argument.
It is necessary, first, to distinguish between international protection of human rights and the protection of rights at the domestic level, and thus between international law and domestic law. 62 ibid 17: 'the concerns now addressed through a unified package of "human rights" have their own histories, with different chronologies and geographies, incubated as they were in separate traditions and for different reasons.' nature of the political projects that rights discourse serves, a functional analysis of human rights. This reading is also inconsistent with Moyn's principal thesis that the human rights movement of the 1970s was a new movement, one whose development was characterized by discontinuity, rather than continuity. There is an alternative reading, therefore, one that Moyn himself appears to have adopted subsequently: that he had no well worked out theoretical understanding of human dignity prior to writing the book, and that his reference to dignity is largely inadvertent and shows no serious commitment to viewing it as foundational. 63 On this reading, it was only after the book was published that Moyn seriously turned to consider the role of human dignity and its place in the history of human rights. After the book was published, Moyn's argument has been much more straightforwardly rejectionist of the use of dignity as a significant element in the historical narrative, 64 and there are indications of Moyn's subsequent position in the latter portions of the book itself.
Accepting the second reading as the more accurate reading, even if makes his earlier resort to dignity somewhat confusing, how then does Moyn explain away the uses of human dignity in human rights discourse, since a strong role for dignity as a thread cannot coexist with Moyn's discontinuity thesis? While Moyn accepts that 'human dignity' was the basis for movements in the past that might look to the uninformed eye like proto-human rights movements, and featured in the drafting of the Universal Declaration on Human Rights, he argues that the dominant use of dignity in human rights discourse arose from the influence of Catholic personalism in Europe in the 1930s and 1940s. Thus, after the first two references to dignity in the Prologue of The Last Utopia, dignity is subsequently referred to almost entirely in the 63 In correspondence arising from his comments on an earlier draft of this article (email correspondence on file with author), Professor Moyn accepts 'that there is a residue of reference to "dignity" in which I inadvertently register its importance … it would be wrong to saddle me with any serious commitments in regards to the relation between dignity and rights or the history of human dignity since my thinking about it was non-existent when I wrote the book.' 64 Moyn has subsequently published several articles and comments on the history of 'human dignity' which further illustrate his hardening of attitude towards the use of dignity, based on his view that dignity may have become 'too controverted to be available … for useful invocation. Second, there is also historical evidence (I put it no higher than that) that the linkage between the use of dignity language and rights was not limited to the midtwentieth century European and Catholic personalist contexts to which Moyn seeks to confine it. 73 Although the history of dignity has yet to be written, there is evidence Are these points compatible with Moyn's claim that the 'new' human rights are essentially international rights, in the sense that they are rights that individuals have to international protection, even though that protection may be seen as a last resort, and even though states are accorded a primary role in protection, and even though resort to international standards is often pragmatic rather than ideological?
Moyn might respond that his argument can accommodate the idea that the requisite international protection may be protection as a last resort, but this seems unconvincing: with the notable exception of the European regional arrangements (which, ironically, he marginalizes), the role of international action has become so minimal in actual practice in the vast majority of cases that it makes little sense to think of them as primarily rights to international protection in any strong sense of intervention that seeks to trump national sovereignty. 
D. Moyn and Universalism
I have suggested in the previous section that the 'new' international human rights movement is less 'international' in its orientation than Moyn supposes. In this section, I suggest that the 'old' systems of rights protections were also less 'local' and particularistic than he asserts. These older developments didn't presage the human rights developments of the 1970s, Moyn says, because 'no one has so far discovered any additional, popular language of international human rights on the ground in these years anywhere in the world.' 104 This is highly questionable. We have already seen that 'dignity' may have played an important role in supplying a language of universality but, leaving that aside, there is also evidence in the United States 105 and Haiti 106 of significant universalistic human rights language not explicitly using 'dignity', but embracing something close. Perhaps the best example is also the most obvious. In speaking of slavery and related issues, it was not uncommon to speak of human rights. 107 Moyn's downplaying of the relevance of the period between the early nineteenth century and the 1940s. In particular, a key method by which the content and interpretation of human rights takes place now is through the use of comparative human rights methodologies, and that this is as true now, as it was the nineteenth centuries. What has changed, and it is a significant change, is who does the comparison, and what the purpose of the comparison is. But beneath these differences, comparison remains a key indication of continuity from the early nineteenth century to the present. In both cases, there is a degree of bounded universalism, although the degree of boundedness will differ from time to time, and place to place.
Understanding the development of rights comparatively during the nineteenth and early twentieth centuries emphasizes the need to integrate the histories of international and domestic protection of rights.
127 A continuing feature of contemporary international human rights law and practice is that it not only significantly relies on domestic implementation to be at all effective (as we saw in the previous section), but that it is also constantly refreshed by developments at the domestic level, and vice versa. Indeed, the relationship between the domestic and the international is often symbiotic, not distinct, and certainly not top-down. This complex inter-relationship has its roots in the neglected period.
A fuller recognition of the importance of comparative rights developments would, for example, have enabled Moyn to address the question of why international human rights adopted the particular legal dimension that it does. One of the critical problems in current human rights histories is their failure to fully account for the move from political to legal conceptions of human rights. 128 As Francesca Klug has pointed out, Moyn 'does not provide an adequate account of why international human rights took the legal form they did following World War II.' 129 This is not the place for a fully developed argument, but, for example, the idea that human rights might be enforced through courts, including by international courts, appears to have grown, in part, out of the critical early twentieth century invention of constitutional courts. It was the spread of the idea of constitutional courts through the emerging discipline of comparative law that may have helped pave the way for courts being seen as an appropriate, indeed as a critical, mechanism for enforcement post-1945. Some of these courts engaged in the interpretation and enforcement of constitutional rights.
Had the idea that constitutional rights could be enforced in courts not caught on, it is unlikely that equivalent institutions, in which subjective rights could be asserted, would have been thought conceivable at the regional or international levels.
Moyn's Failure to Account for the Normative Power of Human Rights
The question of why human rights became important (in the sense of spreading so far and so fast) lies in part in the normativity of human rights, in their claim to speak truth to power. But what is the truth that they claim to embody? A significant failing of
The Last Utopia is Moyn's inability to provide a historically convincing account of the normative power of the human rights idea. We have seen how, in his initial identification of the concept of 'dignity' as foundational, and his subsequent dismissal of the idea, Moyn seems to be both attracted and repelled by the normativity at the heart of human rights, seen from the perspective of those who adopt human rights discourse. In the first reading that I attributed to him, Moyn appeared to see the need to identify its normative heart and used the language of 'dignity' to do that but, if the second reading is correct, he subsequently sought to undermine its persuasiveness without replacing it with some other concept, and this has left a vacuum.
In this Part, it is argued that human rights history-writing of the kind exemplified 
A. Genesis and Validity
There are two strands of recent human rights scholarship that need to be distinguished at this point, strands which tend to operate in separate intellectual silos. On the one hand, an historical strand seeks to account for the genesis and spread of human rights, in which the central debate is how far current human rights practice demonstrates continuity or radical discontinuity with previous attempts to secure rights. Moyn's discontinuity thesis in The Last Utopia, and the controversy surrounding it, can be seen as exemplifying this debate.
On the other hand, a philosophical strand seeks to consider claims regarding the nature and validity of human rights, in which a central question is whether and to what extent the normative power that human rights are claimed to possess is justified.
Just as in the historiography of human rights, so too in the philosophy of human rights there are 'orthodox' theories, and theories that challenge this orthodoxy. The 'orthodox' philosophical account (it is equally uncertain whether any philosophers actually believe this) is that human rights derive their normative power because they are based on an understanding of the human person as one possessed of value, simply in virtue of their humanity, and that the value placed on the human justifies the extensive protection of rights. This philosophical approach is sometimes called 'naturalistic', in part because it harkens back to the idea of 'natural' rights. This approach then becomes not only a basis on which 'human rights' may be seen to be justified, it also becomes an independent basis on which human rights practice can be normatively assessed (and may be found to be wanting, not only in not going far enough, but also in going too far). 152 Moyn has recently conceded that he may underestimate several important continuities. 153 In his defence, however, he has argued that even accepting that such continuities exist, 'the fact remains that the discontinuities are both more massive and more interesting.'
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A much more moderate, and careful version of his underlying thesis (shared, I
suspect by human rights practitioners) is that something important did occur to human rights in the 1970s. The period since the 1970s had important distinguishing characteristics, both in the increased scale of activity labelled as 'human rights' (to which human rights NGOs significantly contributed), and in the increased salience accorded to human rights arguments in international relations (not least because ideological disagreements between the superpowers were partly framed in human rights terms), although in accepting this argument we need to be careful not to view scale and salience only from an American, or a Soviet, or a European perspective. We can also point to the rise, because of this increased scope and salience, of a professional field of human rights practice.
That would be a credible defence of an argument that could have been made in the book, but it is not a defence of the book, as written. To see current human rights discourse as qualitatively different at a fundamental level, as the book implies, is wrong-headed. 155 Moyn's approach appears to have little room for either agreement-based or naturalistic conceptions of human rights, seeing them as residues of a previous understanding of rights displaced by the development in the 1970s of the 'new' human rights. We have seen that this leads him to underestimate a characteristic methodology of human rights present in many different historical periods, but it also leads him to underestimate the continuing role of both naturalistic and agreementbased theories in providing the type of connecting thread that Joas seeks. Reading
Moyn's book, there is an strong impression that any argument that hints at continuity, particularly one which incorporates a 'naturalistic' element, necessarily descends into teleology; the default position of historians should therefore be to refuse to identify any continuity and to resist, at all costs, any 'naturalistic' explanation. In Moyn's 156 Moyn, ibid 97, appears to concede 'the connection between human rights understood as the rights of a supranational humanity and the rights of man that presuppose membership to a political community.' 157 Ibid. 158 Joas (n 87) 118. 159 Pendas (n 11) 110.
book, discontinuity risks becoming an ideological starting point rather than an empirical conclusion. He may have retreated from this position subsequently, but to imply that the continuities are so obvious as not to bear repeating, and that they should be already be 'obvious' to readers is surprising.
The problem that particularly arises, when we contrast the radically different narratives that are possible, is whether it is the same thing that is being historicized. 160 We can see that there are different ways of thinking about human rights: as something institutional (in which case the issue for historians is when the term was used by particular institutions, such as judicially, legislatively, constitutionally), or as a concept that captures a set of understandings (in which case other words might be used to capture that set of understandings, such as 'constitutional rights', or 'civil liberties', or 'civil rights'), or we might be interested simply in the vernacular use of the term (in which case the word might be used for several different purposes and is unlikely to be deeply theorized). A rich history of human rights would combine these differing elements, and we need to be aware that the current histories of human rights, like Moyn's, are often only fragments of that richer history. words, what the philosophical debates reflect rather well are debates within human 160 A point recognized subsequently by Moyn in 'Substance, Scale, and Salience' (n 1), 124. Alston (n 9) 2078 makes a similar point. 161 Moyn, Perplexities (n 13) 98. 162 What Etinson (n 130) 445 refers to, in his review of Beitz, as the 'uncomfortable prospect of having to come to terms with the open-endedness and lack of unity inherent in public deliberation about human rights …'. rights practice, both current and historical. This should lead us to question what, exactly, is the understanding of human rights that Moyn considers to be 'hegemonic'.
Why does it matter that historians gain a proper orientation that comes with such engagement? Is it more than simply a matter of setting the record straight? In my view, it is: there are important implications for the politics of human rights practice in getting the historiography of human rights wrong. We are confronted with an issue that has important socio-political consequences at a time when the legitimacy of human rights is increasingly under challenge. Matthias Mahlmann has correctly argued that the implications of the debate about genealogy go beyond 'purely historical curiosity about the trajectories of the history of ideas', 163 and involve deeper questions of both the content and legitimacy of the idea under scrutiny.
Moyn's narrative has potentially important implications for the legal interpretation of human rights. This is because 'of the widespread assumption that a genealogical reconstruction will tell us something about the meaning' of the concept. 164 In those jurisdictions that tend towards a more 'originalist' approach to interpretation, as well as in those jurisdictions that adopt a 'telelogical' approach, the historical debate may prove influential; in the former case, because it may be thought to shed light on the intentions of those who were the 'founding fathers'; in the latter case, because it may be thought to help us to understand what is the 'telos' of human rights. It is appropriate, therefore, to correct Moyn's narrative, if it is not to take hold in legal practice.
More importantly, how current debates on the history of human rights are resolved is likely to affect perceptions as to whether human rights deserve their special moral status in current political thought and legal practice. Moyn If Moyn's narrative were convincing then we should be prepared to accept its corrosive effects, however unpalatable. I have sought to argue that his narrative is not convincing, however, and that the multiple sources that go to make up the genealogy of human rights support a more complex understanding of the history of human rights.
